THE COMPTROLLER GENERAL
OF THE UNITED BS8TATES
w

ASHINGTON, DOD.C. 20548

DECISION

FILE:  p_210420 DATE: May 2, 1983

F: . .
MATTER O Educational Services Group (ESG), Management
Concepts Incorporated

DIGEST:

Provision in solicitation issued by Depart-
ment of Health and Human Services which
gives preference to Indian organizations or
Indian~owned economic organizations by
requiring negotiation and award solely with
Indian organizations if one or more are
within competitive range is improper, since
there is no legal basis for such a prefer-
ence.

Educational Services Group (ESG), Management Concepts
Incorporated, protests an Indian preference provision in
solicitation No. 105-83-P-6103 issued by the Department of
Health and Human Services (HHS). The provision, included
pursuant to HHS regulations at 45 C.F.R. § 1336.60(Db)
(1982), requires that HHS's Administration for Native
Americans give Indian organizations and Indian-owned
economic enterprises preference in the award of contracts
which are for the benefit of Indians. The solicitation
provision further defines the preference as requiring
negotiation and award solely with Indian organizations if
one or more Indian organizations or Indian-owned economic
enterprises are within the competitive range. ESG contends
that there is no legal basis for the preference.

We sustain the protest.
. The cited regulation is part of HHS's implementation
of the Native American Programs Act of 1974, 42 U.S.C.
§ 2991 et seq. (1976), which is designed to promote eco-
nomic and social self-sufficiency for American Indians,
and Hawaiian and Alaskan Natives. HHS contends that sec-
tion 803(a), 42 U.S.C. § 2991p(a), supports the Indian
preference contained in the regulation, although the agency
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